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COMPLIANCE AGREE:MENT
between the

SAN DIEGO AIRCRAFr CABlUER MUSEUM
of San Diego~ CaHfomia

and die
~DSTATES

ENVIRoNMENTAL PROTEcrION AGENCY

L p ARTIES

10. PURPOSE

IV .COVERED :M:ATTERS

-2. This AG~ mandates sampling, mffi!!t~ce. notice, trai11ing, cleanup
procedures. and other Iequjrements for PCBs on the. ex- :MIDWA y .
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3. EPAenforceme:nt diBCretiorlJ:egarding the tl-anBfer of the ex-:MmWAYfrom the Navy
10 the DONEE was addressed in a separate EPA/Navy agreemenL That agreement addressed
I.1epB the Navy will take with respect 10 the transfer of the ex-:MJDWAY to the DONEE in ]ight
(>fthepresence ofPCBs on the ex-MJDWAY.

4. This AGREE:MENT is not and will not be coDStmed as a release of the DONEE :fi'om
.my legal or regulatory obligations. jnGluding obligations under TSCA or any other enviromnentaI
:.aws.

v. DEFINmONS

Except aB noted herein below, the tenns in this AGRHEMENr will have their ordfuary
meaning un1e88 defined 11Ilder TSCA Oi 40 C.F.R. FaI-t 761. The following definitions apply to
this AGREEMENT .

a. 'Days" IDeaD8 calendar days, not working days, unless othe1Wise specified. However~ if
a doC!"!!!1~!1t subD;litta1 under this AGREEMENT fiills due on a weekend or federal holiday.
it 'Wffi be due aDd de.eme.d timely if submitted on the next business day following the
weekend or hoHday on which it' mu .dUe.

b. "Non-liquid PCB materia]s" means any D.On-1iquid m~tP.ri91 containing any COmponent
of PCBs iDcb1ding an of the following items on the ex-MIDW AY which may contain.
PCBs and for the purposes oftbis AOREEl\IffiNT are assuD:Jed to conta.1n PCBs: cau]king;
felt and rubber ventilation duct flange.gaskets; insI1lation and other non-me~
compooents of eJectiical cable.; fluorescent light ballast starters and pottjng material;
bulkhead and pipe insulation; foam mbber/plastic/fibirg1asslcoik anti-sweat i11su]ation
used on hun surfaces and cold water"piping; other robber products such as pipe hangar
rubber blacks, snubbers, bumpers, shock and vibration mountBt pads, spooJs. hatch
gaBketB, O-rings. packing. grommei8~ etc.; adhesive taP-e and double-backed adbe-~ tape;
dried a1ilmmized paint; ~d dded oil-based paint. --

c. 'OPolych1orioated biphenyh," ~')or 'tPCBs)o means any chemical substance that js
limited to tbe biphenyl mo1ecl.l1e that has beeit chlorinated to v~ degrees or any
combination of such IWlterial '.vith oilier substances.

d. "PCB hem. ~~ for the purpo,~ of thic$ AGREEMENT only, means any item that does in

fact or is B..umed to contain Jiquid PCBs and includes transfomlers~ capacitors, and any
other piece of equipment or otber material having or assumed to contam a Hquid PCB

componrot. I

e. "'PCB inventorY' meaIlS ~ complete and final listing of BUSpected PCB items that was
developed by the Navy upon deactivation. and any additioIlS to that inventory that were
made by the Navy, the DONEE) EPA, or any third PaTtY. .
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f. "The public" means anyone who is :not involved :in routine maintemmce of the ex-
Iv1IDW A Y and .may include, but is -not limited to: tourists~ press personnel, business
visitoIS, YIPs. museum employees, volunteers, vendorst and ~ntractors.

g. " spill" with regard to this i\. GREEM:ENT specifically me8I1S residual PCBs left on ltt1Y

ship2 s surface resulting ftom any use. management. processing, s:torage. tIBDSpmIB!io~ ordisposal ofPCBs or PCB items. .

ho "wire cables" refer to the entire eIectrical wire cable asseIDbly, including the metal
jacket S1U1'Ounding the tubber Or plastic insuIa:tion, the iQSula:ti0Il roaterial, and the metallic
wire conductor itself. as well itS any CODJ}eCtors and circuit b..okcrB.

vI. BAC:-AGROul"u AND STATEl\-1FJ'iT OF FACTS

1. fu 1989, the Navy states that they discoyered that the wool felt used ~ aaJDSIio8l
:lamping material on submarines and as gasket material on all vessels may contain viscous PCBs
at concentrations of 50 to 300,000 parts per million ("pp.In.") by weight. The felt material was
proc~d from 1948 to the late 19708 under specifications that requii:ed a fire retaTdatit and was

IoJSed during both new cons1ruction a:nd repair o:fvesse1s.

Subsequent investigations by the Navy since 1990 have detennined that solid PCBs are
also present in some com.IDe:l:cial indtlStrial and shipboard item8;o such as cml1king, o-rings,

..
packjng) grommets~ aluminized and gloss oil-based paint, fluorescent light ballast starters aI1d
potting material, hatch and ventilation duct flange gaskets, rubber shock and V1"bration mo1.lnts,
rubber and electricW cable insulation, tape). etc. used on vessels.

2. The ex-:r...flDW A y con1a1ns some or all of theSe materials. The results of the Navy'.s
1997 -98 PCB sampling smvey OIl the ex. -MDJ W A y .shows some of these materials contain PCBs
from less than 1 mg/kg (PPm) to as h:igh as 56Q,OOD ppm. This survey) however, is not a complete
characterization of the exteI1t ofPCBs in these materials on the ex-:MmWAY2 andothetmateria1s
of these types and smface CODrnmmation that may exjst on the ex-MIDW A Y with PCB
concentrations that exceed these ranges. .I

3. Many Qfthese items that may contain PCBs are in locations accessible only by
disxnantling the vessel's S1l'UCture, or moving equipment or machinery .which gives rise to safety
and environmental risks. Such items i3Ie often integral to the continuing function of the vessel as a
vessel or to m-aint~i11 the Watertight and s1roctUTa1. integrity of the ~eL The reuse of industrial
equipment is. similarly dependent on Dot removing those materials that co:!1ta~ or may c.on-11J.iI!Ilon-liquid PCBs. ..

4. PCB use, distribution in co mmerce~ imd disposal are regulated by EP A undet TSCA
and 40 C.F.R Part 761. Non-IiquidPCB xnaterials a:ndPCB items at SOppm or gJ:'eaterIIlay only
be used in a totally enclosed maIlner (40 C.F .R. § 761.20 (a)} witbi.i1 the United States unless
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(,therwise authorized by HP A;Jmder TSCA. Certain, if not ~, of the uses described in the
pm-agraphs above are not totally enclolied, and therefore not aIIthorized by EP A. .

.I

5. The Navy advises BPA that when the ex-!\InDW Ay was placed on inactive StanJ8 on
!.{arch I. 1992. the Na""Y conducted the following activities: a) a sbip-wide PCB inVentory7 b)
renJOval of leaking electrical equipmellt from the vessel. c) clean up of spills in accordance with
the provisions of 40 C.F.R. Part 761. (l) invento.Iying and labeling ofnon-leaking PCB item;s left .
iatact. and e) testit1g of hydraulic and heat transfer systems and. if their fluids tested above SO ppm
FCB, draining and poSS1"bty retrofilling.

6. When felt is removed from ventilation duct work or other sites. the adjacent area
formciiy in contact with the felt typi~y contains residual PCBs from the felt: Because this
c-.0ntamiDation has probably existed si11Ce the felt was installed, the release or spill is deemed to
}lave occuned prior to May 4, 1987. Therefore, the PCB Spill Clean-up Policy. 40 C.F.R.
Part 761, Subpart G. does not apply. Thus, any decont~m1Dation may proceed in acconlance with
~.O C.F.R. § 761.79 or an alternative method under 40 C.F.R. § 761.79(h) as authorized by
Itegion LX as defined in this AGREEl\.'fENT .

7. The Navy asserts that due to the location, configuration, and mamler in which felt is
,18~ the exposed surfaces of felt gaskets are extremely limited Therefore. other than incidental
clermal cOntact. the exposure to PCBs would be considered ~ima.l. Moreover1 the public should
Ilot have contact with the felt followiDg encapsu1ation procedures. The Navy further contends that
]JCBs in the jackets of wire cables are inextricably bound in the material of the jacket. The
Inaterial is a corrosion resistant plastic or rubber designed for use in a salt air/salt water
(:ovironment. However, HP A has detarmiTIed that the PCBs in the wire cables is not a totally
(;ncloscd use and is cunently not auth()rized for use 1.ll1der TSCA.

8. Under 10 U.S.C. Section 7306, the Navy is authorized to donate ships to state
governments and non-profit organizations for use as museums and memodals. Pursuant to tbis
~,tatutory authority t the Navy intends to donate the ex-:MIDW A y to the DONEE for use as an
l~ caIIier memorial and museum.

9. The donation contract, ContractNo. N00024-03-C-O20l ("Donation Contract"), which
is the sole legal doclmlent evidencing title transfer from d1e Navy to the DONEB, requires the
])QNEE to maintain the ex-MJDW AY in a condition satisfactory to the Navy including the
Juanagement of the ex-MIDW A y in accordance with the ~ts established by this
~\GREBMENT between the DONEE and EP A.
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VII. REQUIREMENTS AND DELIVERAB[LES

A. General

I. The following requirements and deIiverables shall be documented for or submitted to
EF'A Region IX Toxics Section (jtereiDaftI:r "Region IX") widUn the time frames: prescribed.
Region,L1C shall- the adequacy and coinpletenes.s of all mbmissions requited ~ this
AGREEMENT .

2. When an action or series of actions is required, the DONEE shall provide Region IX with
written confimmtion that the ~e:nt has been met. The requirexnentg and dea~1leS lor these
aCIioD$ ~ sl]mmm7.ed in Table L

3. Region IX.maywaiv~ 2!. portion of the lead time require.menm atits sole discretion. Region
IX may alter specific technical requirements in this AGRBHMENT in writing based on a written

recluest from. the DONEE at the sole discretion of Region IX. 1

4. This AGREEMENT , including an technical discussions, applies only to PCBs and does
not address DONEE' s respOn8l'bilities with respect to any other regulated ~terlals. +

B. Disposal of PCB. Items

1. Within 30 days following the ex-MmW A yo s arrival in San Diego. Califonda (or
wj thin. a time frame mutuallY agreed to in writing by Region IX and DONEE), the DONEE shall
rCJnove all PCB items found on the ex.-~W A Y or that are listed on the PCB inventory in
ac~rdance with PCB regulations. Dry lTaDBfomlerS are not defined as PCB items and need not

be removed.

2. If the DONEE is unable to remove any PCB items found on the ex-MillW A Y or listed
on the PCB in vcnt.ory due to their lOCations on. the vessel or if the stnlctural integrity of the vessel
would be jeopardized by d1ei:r removal. the DONEE shall consult with BP A. who in consultation
with the Navy shall deteImiIIe whether the PCB it"enl shall be removed.

3. Within 30 days after removal of these items. the DONEE shall provide written
n(ltificatl()n to Region 1X ceI1ifying that PCB items found on the ex-MJDW A Y and those listed
or the PCB inventory have been removed and disposed of in accordance with the PCB disposal
re.~ations at 40 C.F.R. Part 761.
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c. Preparation of Tour Routes

I. A-ccess to the ex-MmWA'Y"

a) The DONEE is ~ to ensure that the public is restricted to areas sampled and
mown to be 10 micrograms per 100 square centimeter ("10 ug/100 cm1.) PCB or less on smfBccs,
md less than one microglam per cubic meter ("1ug/m3.) PCB in air.

b) Personnel involved in activities required to prepare the ex-MIDW A y to be towed or
involved in completing the requirements under this AGREEMENT to open 1he ex-MlDW A y to
the public are not subject to this restYi ction. .

c) Within 30 days following 11}6 ex-~WAY's 81rival in San Diego, CalliiJmia (orwitbin
a. time fIame Dlutually agIeed to in W1iting by EP A Region IX and DONEE), the DONEE shall
submit copies of the ex-MIDW A Y's blueprints or maps with the proposed tour ro\lteS
I1ighlighted. Upon approval by RegiOn IX, the blueprints or map shall be deemed a part of the

A.GRBEMENT by refcrence and/or a-ttachment.

2. Locations ofR~a;n;ng P(~B Items & Non-Li.quid PCB Marerial.'i.

a) At least 60 day~ prior to commencement of tours, (Or within a time frame mutually
agreed to in writing by Region IX and DONEE) the DONEE shall submit to Region IX a
document descn"bing the type and location of any rem~;n;ng.PCB items and ncn-liquid PCB
materials on the ex-:MIDWA y locate:i along the proposed tour loute(S) and ill areas that may be

accessed by the public.

b) This document shall be upc lated and provided to Region IX within 10 business days of
discovery of any additional PCB iteIrlS or non-liqUid PCB materials not includea in the iDitia1
listing. -

3. PCB Sampling

a) No later than 30 days follo'.ving the ex:-:MIDWA Y"s arrival in San Diego. Califomia (or
'\Vithin a time frame mUtUally agreed ro in writing by Region IX and DONEE). the DONEE shall
develop for Region IX a 8Sl-1Dpling scheme for the complete sampling and analym of interior ship
surfaces and indoor air for P,CBs in areas wheie the public and museum. staff is eJ\JlOctBd to have
access) in order to establish a baselinld background and/or to -determine ifPCB levels aIe

acceptable before the public euters the area.

b) The nU:tnber of Sln"face and ajx samples tequiIed shall correlate to the si7.e of the

proposed tour area. .
1
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c) Any oil. especially oil from equipment that may have leaked, and grease staiDs and
.srease in any hoist apparatos or dnmbwaiter tract, ~overed on any surface in areas to be

)pened to the p1lhHc, shS.D. be sampled for PCB contJ!mmation. 1
I.

d) Sampling. analysis, and associated activities reJated to known or suspected PCBs on
~ shall be conducted bythe DONEE or under the DONEE's direction to ensure
:;onfomlance with the following EP A directives and' others as specified by Region IX: i

i) 4Q C.F .RPart 761, Subpart P: ~[Samp1ing Non-PoroU;8 Surfaces for Measurement Based
TJse, Reuse~ and On-Site or Qff-Site Disposal Under § 761.61(a)(6) and Decontamma.tion

Under § 761.79(b)(3) and § 761.79(h).

ii) 40 C.F.R Part 761, Subpart G; "PCB Spill Cleanup Policy."

iii) Methods 3500/3540B and Method 8082 in SW-846: "Test Methods for B~h)ating

Solid WastetJ. fo.1' extracting a'[J.d...pg sampling media.
-cF

iv)"Interim Guidelines and Spt~cifications fo! Preparing QuaJity A98mance Project Plans

(QAMS-OOSI80),'J for conducting. sampJe Pr.eservatiOD, cham-of-CU8tody record-keep1ng.
and quality asSDrance/qua1ity ,:ontrol ("QA/QC") records. and

v) NIOSH Method 5503 for conducting II.ir sampling for PCBs (po1ycblorobipheny1s).

e) When using NIOSH Method 5503, the DONEE shall sample indoor air for no 1e§ than
~t hours and collect 8'lrfficient air sampJe so as to provide for a chemical extraction aDd ana1ySis

of the sample to have a limit of quantitation of less than 1 ug/m3.

t) Regardless ofwhetber the DONEE intends to operate air bannnng systems in areas
open to tbe public, tb8 DONEE js required to take base1ine a1r sampling. If tbe DONEE m~ to

~ the air n~ndTmg systems, thf?Y PmI1t be on and operational durlng the baseHnc air 8amp]jng.

g) No Jater than 30 days fono1.ving BP A approval of the plan (or within a time frame

mutually agreed to .in writing by RegiJn IX and the DONEE) and priOI: to performing any
encapsulation of non-1iquid PCB nlaWria1st the DONEE shall cxecute tho Region IX approved

sampling pJan I

h) The DONEE shall provide Region IX with the sampling ~ no ]atcr than 21 days
after tbe samplcs-are takeJl and at 1e8I;t 60 days prior to the commencement of tours (or within a

time frame mu~ agreed to :in writing by Region IX and DONEE).

i) If test ~ con:fum PCB ,~oncentratioD8 exceeding 10 ug/1OO cm1. on surfaces and
1 u'i/m' .in air. the DONEE shall inform Region IX and follow tile decontamination procednreg at
40 C.F.R. § 761.79 for non-porous Sl.lrfaces and ParagraphVJLD.9 for air na-nd]iDg systems until

-7-
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the applicable decontamjnation standards have been met Painted or coated surfaces must either
be encapsulated per the procedures at vn.C.5 or the smfaces decontaminated in accor,dance with
the alternative decontamination procedures at § 761.79(h)

j) The DONEE agrees tQ conduct any additional sampling thatEPAmay del~-,jli,le
necessary within time frames established by BP A in consultation with the DONEE.

k) If after opening for tows, the DONEE di5covers that any area open to the public
~xceeds 1 ug/m3 in air. the DONEE must immediately suspend'tours in that area and inform. EP A
in writing witbin48 hours of the discoveTy (See airbandli.t1g systems under 1Dai1rten~t;e
ImJccdures at Paragraph vn.D.9).

1) Where surface samples exceed 10 ug/1OO cm2t the DONEE must provide interim
l)TOtecti.on to avoid dermal contact or Huspend tOUtS. and notify Region IX in writing within 48
hours of the implemented and proposed ~tions.

ill) ToUtS may be resumed only upon retesting to verify that air and surface sampling is
,vitbin the concentrations specified in Paragraph Vll.C.3.i above or after Region IX agrees that
t he affected area may be used again.

n) Region IX may proh1Dit use of the affected areas until additional remedies are
i wplemented.

0) The DONEE mall ensure C(lmpliaI1ce with the disposal procedures out1inedin40
(~.F.R. Part 761, Subpart D, and the storage procedures outlined in 40 C.F.R. § 761.65 for PCB
,vaste. .

4. Removal of Ballasts

Within 30 days following the cx-MrDW A Y"s a:rrival in San Diego. Califomi~ (or within a
time frame mutually agreed to in writing by Region DC and DONEE). the DONEE shall remove
.Ill PCB ballasts from fluorescent lights along proposed tour routes and in areas that may be
~ by the public or the DONEE shall provide to Region IX any infomlation which wou1d
demonstrate that any fluorescent light ballast not removed does not contain detectable
c:oncentrati()n~ of PCBs. 1i

5. Encapsulation

a) At least 30 days before the ex-MIDW AY is opened to the public, the DONEE shall
f~idter remove or encapsulate suspecte.d non-liquid PCB materials. especiallyany caulking
Inaterial, located on proposed tour routes or in areas accessible to the public by the application oftwo coats of paint in different colors. .

-8-
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i) The first coat of encapsulant shall be a yellow c~lor that is similar in shade to the
PCB wOPJiDg labeIs unless there is already a yellow color adjoining the encapsulation, in
which case the :first coat of encapsulant shall be I.ed. The second coat shall be any color
contrasting with yellow, or ooIItrasting with red. if that color is applied ~ the first coat.

D) Upon completion of eDCap~ulation ~equirements, the DONEE shall notify Region IX in
writing. .

b) When any portion ofth.e secondary coat wears away or becomes dissociated (e.g., .
;hips or peels off) from the primary co~ a new secondary coat shall be applied to the affected
3rea within three days by the DONEE..

c) In the event that the primmy coat becomes dissociated from the noIl-liqu:id PCB
.-r;aI, a new primary and secondazy coat sOal1 be reapplied within 48 hours of the priIPBry
~at's dissociatioii from the non-liqwd PCB ~a1.

6. Worker Protection

a) No later than 30 days follo,vingthe ex.:.MIDWAY's arrival in San Diego, (or wi-d:lina
time frame mutually agreed to in wri1ing by Region IX and DONEE), the DONEE shall
submit to Region IX a worker health ~d safety plan. l .

b) The DONEE sba1l forew'iml painters and workers of the likely presence ofPCBs and
advise thew of procedures to tninimi'l.e exposure (includmg no heating. scraping or s!mding of1he

substrate unless ~ecessary). .I

c) Ifwork-ers" are to engage in scmpiDg or sanding of this material, the plan shall requjre
painters and workers to use appropri8te protective measures such as protective clo~ eye
protection and respirators, per 29 C.F .R. § 1910.120 of OSHA, to limit the exposure of such
wo~ to no gre.ater than the ~~Dle exposure limits specified by NIOSH. Warning: Avoid
heating to remove PCB contaminated paint. Exposure to excessive heat. especiallyopenjla1neJ
~ result in formation of soot containing PCBs, polychlorinated dibenzo.fura1l.r and chlorinated
dibenzo-p-dioxin:r (page 64. NIOSH Publication 97-140).

d) Any d~ generated during scraping Or sanding shall be carefully removed from the
area as soon as pOssible and before tlI e public has access to that ~ and disposed of ~

accordance with ~plicable reguJa1o~{ requirements. '1

D. Maiuteuauce Procedure:;

I. At leas't 60 ~ys prior to commencement of tours (or within a time ~e mutually
agreed to in wri!iDg betw-een Region [X and DONEE), the DONEE sb811 submit to Region IX
a reguIar/routine mamt'enance sched1Jle and- procedures for areas open to the public.

-9-
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2. The DONEE shall ma1:ntaiD. intact and in place in ~ cxiBling application," the PCBs
,jescribed 88 non-1iquid PCB materia]E;, unless nonIla1 !!:!.~int~-11I1-ce or renovation ~ their
:-emoval The re~oved non-1iquid PCJ~ materials at concentrations of 50 ppm or greater shall be
jisposed of in w::cordance with 40 C.F.R Part 761.

.3. The schedule shall require that the DONEE's m~mtF".n~("p. staff conduct regoJar
monthly i11spectio.ns to see whether t]]~ paint covering the ca11IkiDg and other .non-liquid PCB
matelia1 has WO~ through or become dissociated from the materiaJs..

..
4. The written results of these inspections shall :include the date of djscovery of either a

primary coat and/or secondary coat bccoming dissociated with the non-1iquid PCB8 and the

jaw tbat replicatiOn of paint ~ accc,mp~d. I

5. The re8\J1t8 ofmaint-ftDance procedures performed in areas open to the public sha]l
iDclude a 1iBting of any PCB items or ]1Qn-liqu:id PCB materla1s removed ftom the.ir present
locations once the area is open to the public.

6. These records shall be collected and sent to Region IX quarterly. Region IX and the
DONEE shall dis~ss reporting reqnire~ following one year of maintena!!,.r.e record-
f(eeping and paint iDspections, and tbig AOREE:MENT may be amended as necessary at that

t:imc.

7. If ajr h9nljJing'systems cO1ltammg PCB gaskets are used to supply air in areas open to
the public, air shall be monitored by tIle l?ONEE for PCBs annually) or a8 otherwise required by
RegionlX following the results of requited baseline B.ir sampling.

8. If the air lIandliug syStems containing PCB gaskets are not used t6 supplyair
in areas open to the public. there are ]10 ~J!!!:I-1~) ak monitoring requirp;Tnf";nts for these areaB.

9. Per Patagraph Vll.C.3.k., whenever air monitoring results for areas open to the
pubHc exceed ]ev~1s of 1 ug/m:3,"tbe DONEE shall immed:iateIy suspend tours in that are~ jnform
Region IX in w.litIng within 48 hours ofthe discovery) and conduct tbe following activities in...
sequence, I

a) tnm ~ air h~dLm,g system off in $e ~cted areas.

b) thorougbly venti1a.te the area with the outsidc air,

.c) crean ~e air hanrlHng system and ducts,

d) ;r~ aIr monitoring wit.h tbe air hant1l1ng system operating after hours while tours
are not OOiug cohducted,

-10-
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e) submit an data on PCB COnl;eBtrations
iiimultaneously with the DONEE' 8 ret'.eipt of the

.Jir. sample being ~oDected by the 1aboJ"atoIY .

t) tours in the affected area(s) may be resumed only when air samp1ing shows the PCB
.:.oucentrations are within the 1 uglm3 in air specified in Paragraph VII.C.3.i abO'\Te or after Region

:rx agrees that thci affected area may be used again.

10. If ther.e are repairs to the 2Iir handliIlg systemS pro~ding a1r to areas open to the public
in which PCB gaskets or the encapsu]ating materisIs over the gasket material are disturbed
~inchtding remmi,al of either the gasket material or the encapso1ating material). the monitoriDg
ti'eqoency shall.inbrease to a miDimnn-l of quarterJy for th8 period of one calendar year following
the repairs. .

i
11. If duri;Dg the teIm of tb1s j\.GREEMBNr the DONEE discovers additional uses of

I
PCB5 otherthan those descnDed in this AGREEIvIENT, the DONEE shall infO.IIIl Region IX and

SPA's Fibers and: Organics Branch (:t'tfailcode 7404T), 1200 PennsylvaniaAVBnU6 N.W.,
"Washington, D.C: 20460 within 48 h(1urs of such discovery. These EPA offices will determine~
in comultation wtth the DONEE, the extent, 1£ any, to whichthe tem18 of the AGREE'MENT~ver the newly ~covered use. -

E- Maintenance of Felt Gaskets

,
1. Mainternmce procedures shall icnclude reco gnition of potentially cont~J:ninated mlt

flanges, c]eaning ~cthods, and disposal reqojremenrs.

2. If vessel repairs. damage, alteration) f!1-ai~t~~~"!:!.~e. conversion or the like result m the
opening or disturbjng offeh gaskets on the ex-MIDWAY, or if there is any evidence ofPCB
~oD.tau;rlT1-a1j-on that bas spread from "D.'e8 such as felt gaskets. the disturbed area shall be treated as
the aource of thc ~ontRmm~tion and shall be iemediated according to one or more of the
fonowing methoQs provided that the method se1ected Bhan be funy effective in preventmg
human and envirODm~~l exposures jrom PCB rcleases during the vessel's 1ifutilI1e in areas
open to the pubIif:.

a) Djsturbance and Removal- Felt gaskets that are djsturbed in areas open to the public or
in air handling syAtems servicing am!ll; open to the public shall be removed and the surfaces
formerly in contabt with the suspected FCB felt g~ts, as well as an area eXtending six inches
on all sides SUlTOunding those surfaces. shall be .cleaned to PCB ]evels of no greater than
10 ugi100 cm2.. Areas cJeaDed to no greater than 100 ug/100 cm1. may be encapsulated.
Encap~u1ation of;areas at greater .than .100 ug/loo cm2- is an option with written authorization
from Region IX. :

,
b) Encap&wation -Two coats of an effective coating in accordance with tbc procedures

descnDed in Paragraph vn.C.5 sballl)e applied to cover any surface that has been jn contact

-11-
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-with PCB felt ma.terials as well as an area eXtending six inc~ on all sides surrounding those
~ces. Locations of eD"8pSu1ated a;:eas shall be documented and included in mainten~~-e
inspections for qUarterly written subntissions to Region IX

c) Remo~ or Disposal -Reaf1Uy accessible items such as felt gaskets at ventilation duct
.i\tnctions which a;r:e disassembled during the course ofwoIk shall be disposed ofin accordance
with 40 C.F .R § 761.60. In specific cases where enca~atian 01" cleaning as descn"bed above
;:a:nnot be emploXed or ate not fully effective, items contam;nHfed with PCBs shall be removed
mddisposedofili accordance with 40 C.F.R. § 761.60. -

3. Removal ofVentilation Duc1s Co~ Felt Flange Gasket!;: It

a) The DONEE shall ensure t11a:t this procedme is accomplished by personnel-mg
Irppropriate protective clothing, respirB!Dr and eye protection as required by Pamgraph
Vll.C.6.c.

b) The DONEE shall ensure tJ:Iat personnel be trained in maintenance procedmes
applicable to the~ materials (maintenance and removal ofwire cables shall also be accomplished
by tramed indivi4uals in protective clothing). The maintenance procedures shall include
ttaining in the reoognition ofpotentially cont~jnated felt flanges. cleaning methods, anddisposal reqtrirements. ' -

c) When r~oval p1'ocedmes lllclude the use of cleaning brushes or portable ~tiJ~tion
duct cleaning maChiIles, the resultant dirt or debris shall be ~osed of in accordance with
40 C.F .R. § 761.61(aX5)(v).

d) Brushes, aud vent duct cleaning equipment shall be disposed of in aEicordance with
40 C.F .R. § 761.61(a)(5)(v) or deconT~m111ated in accordance with § 761.79.

e) Fcllowjng the removal oftb.e gasket material (when necessitated by opening flanges or
otherwise disturbing the felt material:), cleaning or encapsulation of the resulting confamiD='tion
must be performed in accordance wifb. th.e proced1n'eS outlined above.

F. Presen:ee of Other EDviroo:xnental ContammaDts

I. The DO~ acknowledges that the ex-MIDWA Y contains sub~ces in addition to
PCBs which may; be regulated under state and/or federal enviroDJIl~t:a1 laws and regulations.

2. These s¥bstances may inclUIje but ate not funited to asbestos, lead, and sodium
chromate. These substances are not arld:ressed m this AGREEMENT .

-12-
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3. The DONEE ackriowledges its responsibility to comply with all applicable envhonmental
: a.ws and regulatioIlB concerning these substances as wen as any others which are on the ex-

::\InDWAY. :

G. Notific:ations

I. The DONEE shall make available to any potentially exposed employee or any other
~JotanUalJy expos~ indi-vidual engaged in repair> remedi~ removal or disposal activities>
infom1ation ~ under the Occupational Safety and Health Administration ("OSHA") HazaId
~omm.unication Program at 29 C.F .R. § 1910 .1200(h) before disturbing any materials identified as
PCB items, non-~quid FCB materials, Or PCB spills.

2. The DoNEE shall post a co]'Y,of AppeDdiJ. A at a site viSlDle to any potentially
~osed individual. Appendix A shall be provided to the primmy fire department $ervicing the
~x-MIDW A Y an~ II applicable, the local emergency planniTlg agcncy ("LEA 'J in San Diego no

later than the date the vessel arrives 111 San Diego.

RT~g

1. Althougp, per Paragraph Vll..C.1:.b. personnel in-volved in preparing. the ex.-MIDW A y to
be towed or involved in completing tIle requiTeJ:n~ to open the ex-MIDW A y to the public way
:nter areas that have DOt been shown to be 10 ug/IOO cm2 PCB or less on and less than
1 ug/m3 PCB in ~e air, all ~tenance workers and tour guides after opening shall be .trained on
?CB items and non-liquid PCB .tnateIials per appropriate sections of the training requirements at
29 C.F.R.§ 1910.1200(h) before enteJing such areas. .

2. A manual for this tIaiDiI1g shall be Submitted to Region IX 30 days prior to the
.commencement of training (or withiD a time: fr-ame mutually agreed to in writing by Region IX and

DONEE). I

3. This training shall be provided by persoIlDeI qualified to recognize PCB iteros and non-
liquid PCB materia1s. DONEE shall ensme that employees. volunteers; and maintenance workers
successfully complete the training couise'prior to the employee beginning work on the ship andannually thereatter. -

4. DONEE shall retain 1he reCC\rds of indiViduals successfully completing the course. and
shall produce ~ infomlation to EP J\. upon request.

L New AJ:eas

1. In the event that the DONEJ~ desires to open new ~as to the public which ha-ve not
previously been ~ample~ the DONE1~ shall submit a request in wri1ing to Region IX at leam 60
days prior to the planned opening. A.~ part of that r~uest, the DONEE shall submit a coI?Y of the

-13-
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I~ -MmW A Y' s b1llePIillt8 or p1aDs wj th the new areas higblig bted in a different color to getb.er
-Mth a samp1ing scheme .in writing bas~d ontbe one developed under Pa.ragraph Vll.C.3 above.

2. The sampling pJan sha11 mclude air and surface samp]ing in tbe areas that the DONEE
'Wishes to open to: the public. The DONEE shall impJement tbe EP A approved 8fi-IDpJing pIan and
?rovide the sampJing re8U1ts to the Region IX within a time fi"ame mutually agreed to in writing by
"Region IX and DONEE. .

3. Once Region IX reviews and approves the samp1iIIg ~, the DONEE .ma.y proceed
with the, other requirements specified in this AGREEMENT such as encapsulation.

J. SeeIn4ty

1. Physical a~ to an areas not designated as acceSS1D1e to the public OIl tbc approvedmap must be effectively proh1"bited by the DONEE. .

2- These security measures, wDich must not impede fire escape routes. shall be .reported in
writing to Region IX at least 30 days prior to commencement of tours, (or within a time frame -
IDDtnally agreed t.o in writiIlg by Region IX ) and shall be noted on bhIeprints or maps provided toRegion IX. .

3. Thirty days prior to commencement of tours (or within a time ftame mntuaJ1y agreed
to in writing by ~gion IX and DONIffi), the DONEE shall provide Region IX with Written
notice of the date. that tours are scbedu1ef:t to begin. ~71r.

Kt No~cations tu ConsnJumm, Contractors, Snbcontract0I'S7 Laborato1ies, etc.

1. The DONEE shall provide a signed copy of this AGREB:MENT to all contractors,
subcontractors, ~oratories7 and con.cmJtants retained after the effective date of this
AGREEMENT to conduct or monito r any portion of the work to" be perfoImed pursuant to th1s
AGREEMENT before such work is colDIIlenced.

2. As to e~ting contracts) thc DONEE shall provide a copy o-f this AGREEMENT to
existing contractQrs within thirty (30) days of the effective date of this -AGRm!MENr and at least
seven days prior to any contract personnel perfomling PCB maintenance. clean up or disposal
activities as specified .in this AGRBBMENr ..

L. ~cia1 Assurance
~

1.. The DQNEB shall take aD.llecessary steps and UBe its best effOrts to obtain titneJy
fundjng to meet its obligations under this AGREI!MENT .The DONEE shall obtain adequate
financial assurande to cover the obligations detailed in ArticJe vn, Requirements and
DeliverabJes. ;

.14-
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2. Additionally. the DONEE shall provide .financial assurance for the disposal of ~y items
:'eferenced in Paragraph vn.C.2.a which are to remain on ex-MIDW AY at the onset of this
..l\.GREEMENT .but at some later ~ ~ecome designated for disposal I

3.: The DONEE acknowJedges that regardless of the money budgeted to moot the
:~equirements of tb1s AGREEMENT. tbe DONEE is ~oDS1D]e for compliance with tbc tenns of
:hiB AGREBMENT as wen as all other enviro!]lDe!1ta1 requirements conceming asbestos and the
:nanagement and djsposal of any other environmental contamin~T11'.~ aboard the vesselthat may be
governed by regulations promu1gated under TSCA. the Resource CoIlServatiDn and Recovery Act
~CRA). the Clean Air .Act (CAA), or other app1icable Federal or State statlites or regu]ations
which are not addressed in ~ AGREEMENT .

4. WIthin 30 days after the eff~ctive date of this AGREEMENT , the DONEE shall provide
Region IX with docu.mentation that $-6.2 IJIillion in 1Dans and COmmlmjty pJedgeS are avai1abJe to
develop the ex -MillW A y into an air(:raft carrier memoria1 museum and to perfOIID. the
l'reparatio~ maintenance, training. and operating procedures required under ~ AORBBMENT .

5. Thi DONEE shall provide written financial a&Surance of a dedicated budget in the
amount of at least $300.000, which sllall not be considered the limit ofDONEE's liability. to
perfoID1 the requirement& and deHverlLbJes, including the sampling and a:naIys1s nece88¥Y to
perfoIm the baseline sampling, and maintenance of the non-JiqtIid PCB materials as necessary to
comply with the teIIDS of this AGREI!.MENT: .

6. This written evidence of :fibancia.l assurance, jncluding a detaiJed budget. shall be
provided to Region I:X for approval at Jeast 90 days prior to commencement of toms.

7. Followjng the initial $300,000 set-aside, on the comme11Ceme:nt of each fiscal year.
be~g m FY 2002. the DoNEE sl1.all dedicate a rn1n1mum of $307000 as supported by a
detailed"bndget. to maintain compHance' With the ReqllJremlmts and DeIiverabJes Section of this
AGREEMENT. Both the $300.000 a!1d $30.000 amo"l1nt8 shall be adjusted annually for inflation.

8. The use of the fImd shall be. reStricted for the purposes i;et forth in this AGREEMENT.
The DONEE shall provide a letter of credit ~ by ~ federally-insnred fina!1c1-1il institution in the
amo-unt of such reserve fund requirenlent to be drawn upon in accordance with the terms of thi8
AGREEMENT .

9. The D ONEE shall maiI1taiD accurate budget :information concerning impJementation of
thi8 AGREEMENT and shall provide this infunnation 1n writing to Region IX upon request.

~15-
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M. Ultimate Disposal of the Ex-Midway

1. When the useful life of the f':X-l\InDW AY as an aircraft carrier memorial museum has
e-,xpired. the DONEE shall contact the Navy pursuant to the terms of the Donation Gontract as
l~tated in the EP A/Navy Transfer ACIREEMBNT .

2. The DONEE shall also advise EP A in writing at least 60 days prior to ~al of the
~'essel or return of the vessel to the Navy. .

3. Unless the ex-MJDWAYis retllInedto the Navy) theDONHE shall di8poIe of any
PCBs remaining on the vessel in accordance with the storage and disposal requirements of 40
(:.F.R. Part 761. .

4. Nothing in this AGREI!MHNT relieves the DONEE of liability under TSCA or "any
ntber enviromnental sTatUte or regulati on for the disposal of the vessel in accordance with
oovironmental laws and regulations.

'vm. INSPECTION

I. The DONEE hereby agrees to allow federal, state. and local inspectors, including EP A,
t,vhoSe inspection would relate in any way to health, safety or environmental conditions, to board
the ex-MIDW A Y at any time and view any and all portions of the vesse~ including any records or
rtocuments? and take any samples they deem appropriate.

2. The DONEE also agrees to furnish all documents to Federal. Statet or local inspectors
\LpOJ! request, relating in any way to health, safety. or environmental conditions on, or potentially
(~used by materials from the ex- MIDW AY.

IX. ENFORCEABll..ITY

1. In the event of noncompliSIJ ce by the DONEE with any proVision of this document.
]::1:' A rescrves the right to pursue any remedies that it may have under TSCA or any other law for
(my violatioD5 of TSCA described in tt1i5 AGRBBMENr .

2. The DONEE -shall provide written notific;ation to be received within 48 hours by RegionJX of any known or suspected breach of this AGREEMENT .Failw:e to do so may itseJf .

(~onstitute a material breach of this AGREEMENT .

3. DONEE shall immediately !3uspend or reroute tours upon request :from appropriate
J3P A personnel as detennined by Region IX or BP A Headquarters.

4. In the event of a material br-:ach by the DONEE of the terms and conditions of the
AGREEMENr .EP A shall notify the :DONEE and afford it an opportunity to COn'eCt the problem.
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However, ifEPA determines d1at the lnaterial breach bas created an emergency situation. then
HP A may choose to immediately telminate the AGREEMENT and/or pursue any options
&vailable to resolve the probleJn-

5. If the DONEE has failed to correct the problem within a time period specified in writing
by EP A, HP A may t at its sole discreti(1n. terminate this AGREI!MBNT by written notice to the
DONEE.

6. The determination of what constitutes a material breach shall be decided by BP A This
paragraph shall not be inlelpJ.,red to limit EP A authority speci:fied in Article XII. Termination.

x. MODIFICATIONS

I. Modifications to this AGREI!MBNT may be requested by EP A or the DONEE.

2. Except ag otherwiBe provided herein, all $uch :tnodifications shall be by inutuaI
ligreement of the signatories to this AGREEMENT.

3. All modifications requiring mutual agreement ofEPA and the DONEE shall be
ineffective unless in writing and shall be effective as of the date the last paIty affixes its signatmu.

4. It the law or regulations relating to the matters covered in this AGREHMHNr change,
l>oth parties reserve the right to request modification to this AGREBMBNT to reflect such
(;baDges. Failure to agree upon such cllanges may result in terminatioD of this AGREBMBNT by
J5PA.

XI. PARTIES BOUND AND NOTICE OF TRANSFER

1. The provisions of this AGRI!BMI!Nr shall apply to and be binding upon the patties to
Ibis AGREEMENT and their current :md future officers, directors. agenm. servants, employees,
:~uccesgors. and assignees in their respective capacity.

2. The undersigned representative of each party to this AGREI!MHNT certifies that he or
:jbe is fully authorized bythe party whom he or she xepresents to enter into the tenDS and
..:onditions of this AGREBMENr .to execute it on beha1f of that party. and to legally bind the
:)arty on whose behalf he or she executes this AGREBMENr.

3. No change in ownership. ccltpOmte, or partnership status of the DONEE will in any
.J{ay alter the responsibilities of the D:J~ or its wccessOJ:S or assigns under this
.~GREBMENr .

4. All changes in the cmrent officers, directors, or agents shall be IeporIed to HP A Region
IX by written notification within 14 working days of the change. Failure to do so may itself
r;Onstitute a material breach of this AGRBI!MENT .
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xu. TERMJNATION

1. Wh~ in EP A's detcmIiDation, a concern arises which EP A det~ines cannot be
.1ddressed in Article IX (Enforceability) or Article X (Modification), then BP A may exercise its
.mforceme.nt discretion and t~;:r1ate this AGREEMENT. EP A will provide wntt~ notice to the

.DONEE stating its reason for termination

2. EP A ~ specify a time for the DONEE to respond prior to the effective date of

"teIIIlination. ","'t:

XI u. EFFE CTIVE D A TE

1. this AGlIEEMENT shall become effective upon execution by authori7.ed
representatives ofEP A and the DONJ~ provided that the AGREEMENT between EP A and the
Navy addressing the transfer of the eJ~-USS MIDW A y to the DONEE has been executed.

2. If this AGREEMENr is signed prior to the E? AIN avy AGREBMHNT J it dam DOt

~~~ tm1il-~~~~~. ~};~~-

3. In the event 1hat the authori zed representatives of EP A and the DONEE do not execute
the AGREEMENT on ~ same day 1 me AGREEMENT shall become. effective upon the date on

which the last party affixed its sigDa'b1re to the AGREEl\1ffiNT .

XIV. REPORTING AND NOTICES

Any reports, IlOtiCes or questi'JDS Ielated to this AGREEMENT should be addressed to
the following: .

Toxics Office
United States EnvironmentB1 Protection Agency , Region IX

75 Hawthorne Street
San Francisco, California 94105

Telephone: (415) 947-4184
Facsimile: (415) 947-3583

PCB Pro~ Toxics Office regarding the ex~USS MIDW A y

..18~
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'rHE P ARTlE8 SO AGREE:

-rt I ~1~~.c

Date

.
~ ~J ~ V/i Nastrl --

Ar)mini..~or
Re' on IX
U.S. Emiro~ Protection Agency

~ li( ~~~;.i-" Date I ,," ,,"

~~
'---

A13nUke
~.J1-!!. .

San Diego Aircraft CaIrier Museum

San. Diego. Ca1ifomta

CONCURRENCE:

!i?I::.~

D~{J.~~
Office of&faroem8ll't and Compliance As8UDInce

-U.S. Envlto11n:\ent31 ProtectiOn Agency

IN RE:

T~ ofb ex:-USS MmW A y ftQnl the Navy to
83n. Diego Aimft Cax'rier MU&euXJ:I of San Diego, ~~a
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TABLE I
~n1wn5lJ'Y ofPr~~-~~ Aetivit;v & Sub~o~~ed1lIe

Prior to Openiog Requirements & SubmissionsDeadlines

30 days after arrlva1 in San
Diego.

1

.R8move PCB lteJn$ (vn.B.l). confirm disposal to EPA within 30 days
aftI:;r completion (VII.B.3). C<mtactEPA if UDahle to remove.

.Subtuit deck plans with toUt routes for EPA !!pptoval (Vll.C.l.c).

.Submit PCB Sampling Plan ftrr EP A approval (Vll.C,3 .a).

.Rm[J.ove fluorescent lamp ba1I3Sts {VIlC.4). .

.SUbmit Worker Health &; Safety Plan to EPA (VIlC.6.a). JL-~

.~cute approved PCB sampling plm (Vll.C.3-g)- Submit results
within 21 days & 60 days before start of tours (Vll.3.h).

3 O day$ a,tter EP A
approval of sample p1m.

2

.Sul11nit documenta!ion of Financial AssUI3Dl:e & budget to HP A

(V]LL.2, 4. 6, 8).-

3 90 days prior to opening.

60 days prior to opening-4
.Submit list ofPCB Items & non-liquid PCB materiaIs1o remain

on-boud to EPA (VII.C2.a). .
.Su1lUlit Schedule ofMaintenance & Procedures to gPA (W.D.l).-

.BDI;;Ip~ PC~ non-liquid materials in public access ~
r~I:C.5). -=-~~-- -

5

.Su1)Iait copy ofWorker Training Mannal1o :EPA (VILH.2),6 30 days prlor1I) ~ of
1Iajnjng.

Summ~ -o{lost IOnenine: Kequir~ments & Submissions

Activity Deadlines

SubJnit to EP A qnHrterly (Vll.D .6) ..Monthly Maintenance R.ecOrdg.--
1 I

,~
12 I .New discoveries ofPCB ltenl$ & aon-1i~id PCB maWrials.. Report to EP A wiIhin 10 days

(Vll.C.2.b).

Report to EP A withm 48 hrs

{Vll.D.l1).

3 .Discoveries ofnew uses ofPCBs

~d tours "' report to EP A within
48 bra (vn.C.3.k, 1, m. & Vll.D.9).

4 * Post opening sampliDg shoW$ >111g/mJ in air or 10 ug/l00
cmZ on surfilces. .

SUbmit deck & sampling plan($) fcJ"
EP A approval 60 days prior to opening

~l ~~) .

5 .Request(s) for opeJrlng uew, prcviously unsampled areasc

6 Air sample quarterly fur one year

cvn.D.IO).

.Repairs to air handJjng ~

~orttoEPAwithin48hrs
(IX.l & 2).

7 .Known or s~d breach in A~J'ECJJ1cnt;

Infonn EP A 60 days prior
(VIX.:M.-l & 2)-

---

8 ~ Disposal orretum ofVesseI to thu Navy.

.May be renegotiated after one year.
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APPENDIX A

PCB FACT SHEET

l'Developed as part of the EPA AGREEMENI' with the San Diego Ai'rC1"aft Canier
.\luseum to permit the continued use tif the ex-MlDWAY with unauthorized PCBs.)

-Po1ychlorinated biphenyJs (PCB8) are a toxic environmental cont:4-min~nt. For information
In health e:fIects and toxicity, call the Environmental Protection Agency's TSCA
~e ~nnation Service at (202) 554-1404. .

PCBs have been used, in a ~d form, in the dielectric tluid of electrical transfoImers,
;apacitors, oll-filled cabJet and fhIorescent light ballasts) and in hydraulic systems. PCBs
were a1so added as plasticizers and me retardaIrts to a vadety of commercial products.
Most of the regulated liqIlid PCBs ha'.'e been removed from the ex-MWWAY.

I'he Navy has found that the foDowin,g hems on some vesseJs construCted before 1979 IOay
contain PCBs in rego1ated quantitit;'8; caulking; felt and robber ve!!tt]~~~ duct fIan&f.

-gaskets;--insu]at;i()n-and- other-no~~comp onen ~ aI-ca~
ballast Starters and potting material; buJkhead and pipe insu1ation; foam
mbber/pIasticlfiberg1asslcork anti-swcat insuJation used on bn1I surfaces and cold water
pipmg; other rubber produ~ such as pipe hanger robber bIockB. snubbers, bumpers, shock
and Vl"braticin mounts, pads. spoo18, hatch gaskets, O-rings, packing, gromme~ etc.; .

adhesiv~ tape and double-backed ~e tape;. dDed ahlmi!!i7l".q and dried oil-based paint.

The items listed above could be foUD!1 anywhere onthe ex-MIDWAY. Such non-liquid
items are generally not ma1"~ed. The non-1iquid items should be maintam~d intact and in
place in tbeir existing locations. un1ess removal ~ essential to work being undertaken. If
such items are removed, they must re b~~-dIp.d, stored, and disposed of as regulated pCB
ltems.in accordance with the.requirement8 of Part 761 of title 40, Code of Federal
Regu1ation8, unless teSted and fol.Jnd DOt to contain regulated PCBs.


